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CANADA AND THE ILO: FREEDOM OF ASSOCIATION SINCE 1982

A Study Prepared for the Canadian Employers Council by Heenan Blaikie LLP
I)
Introduction

The past twenty years have seen profound shifts in the Canadian legal landscape, brought about in large part by the enactment of the Charter of Rights and Freedoms (the "Charter") and the emergence of a more activist and interventionist judiciary.  Since 1982, Canada’s systems of criminal law, human rights law, and family law have all been transformed under the influence of the Charter.  During this same period, however, labour law has been largely immune to Charter-inspired legal reform.  This is a result of early judicial decisions that characterized labour rights as socio-economic and collective in nature, and therefore qualitatively different from the individual civil liberties guaranteed by the Charter.  After 1987, when the Supreme Court of Canada adopted a very limited view of constitutionally protected freedom of association in the labour context in the Alberta Reference
, it was clear that the Charter would have little direct application to issues central to modern labour relations, such as strikes and collective bargaining.  As such, the Canadian labour law system in 2002 bears a striking resemblance to the system that was in place in 1982.  Of course, there have been substantial reforms in some jurisdictions.  Ontario, for example, experienced reform efforts in the 1990's under governments of different political stripes.  However, all such reforms constituted incremental – albeit significant - adjustments to the existing labour system, as opposed to a paradigm shift brought about by human rights and constitutional considerations.

The labour movement’s lack of success domestically since 1982 in pursuing heightened worker protection through the Charter runs parallel to a remarkable increase in the number of freedom of association complaints brought against Canada to the International Labour Organization (“ILO”).  In fact, prior to 1982, Canada was the subject of 16 complaints alleging violations of workers’ freedom of association, whereas in the period 1982-2002, there were 63 such complaints.
  Table ‘A’ compares the number of complaints against Canada to those against the other major Anglo-American labour systems: the United States, the United Kingdom, and Australia.  What is obvious is that Canada has been the subject of an unusually high number of freedom of association complaints to the ILO since 1982.  

The sheer number of complaints against Canada to the ILO stands in contrast to Canada’s acknowledged position as a leading nation in the areas of human development and quality of life.  The United Nations Human Development Report (2002) recently ranked Canada as the nation with the third highest level of human development in the world, behind only Norway and Sweden.
  In four of the past eight years, Canada has been ranked first on the same human development survey.  In a similar vein, ‘IUCN – The World Conservation Union’ ranked Canada seventh among nations on its 2001 ‘Wellbeing Index”, which measures environmental sustainability and quality of life.
  Canada is acknowledged to be one of the most democratic and cosmopolitan societies on earth, with an effective system of representative government, an independent judiciary, and constitutional protection of human rights including freedom of expression, freedom of association, and equality.

TABLE ‘A’ – FREEDOM OF ASSOCIATION COMPLAINTS TO THE ILO 


Canada


United States
United Kingdom
Australia

Total Complaints Pre-1982


16
17
6
3

Total Complaints Post-1982

· Closed Complaints

· Complaints on Follow-up

· Active Complaints

· Withdrawn Complaints


63

· 49

· 7

· 5

· 2
11

· 11

· 0

· 0

· 0
9

· 8

· 1

· 0

· 0
10

· 9

· 1

· 0

· 0



Canada’s history of protecting and promoting the labour rights of workers is as enviable as the nation’s standing in the general area of human development.  In fact, trade unions became lawful institutions under Canadian law in 1872.  In 1900, Canada become one of the first nations to establish a national department of labour to promote workers’ rights and foster harmonious labour relations.  Canada’s first modern law providing for the investigation and conciliation of labour disputes, the federal Industrial Disputes Investigation Act, was passed in 1907.  For close to 50 years, every jurisdiction in Canada has had comprehensive legislation protecting the collective rights of workers (including freedom of association, free collective bargaining, and the right to strike), and imposing sanctions on employers who penalize workers and unions for asserting their rights.
  In addition, Canada and the provinces have protective systems of employment standards, with comprehensive minimum wage laws, occupational health and safety laws, and workers compensation systems.

Also notable is Canada’s labour movement, which remains an important force economically, socially, and politically.  Although the percentage of unionized workers in Canada has slowly declined during the period 1982-2002, union membership continues to grow by 50,000-70,000 per year.  Over 30% of non-agricultural workers in Canada are unionized.  Contrast this with the United States, where only about 14% of the non-agricultural workforce remains unionized, a significant decline from 1965, when union density stood at approximately 35% in both the United States and Canada.
  As of 2001, there were 4,111,000 union members in Canada. Canada’s largest union, the Canadian Union of Public Employees, has 505,000 members while the Canadian Labour Congress, the leading umbrella organization of affiliated unions, has close to 3,000,000 members. 

The question arises: why have there been so many complaints to the ILO alleging violations of freedom of association in Canada?   Are worker rights in jeopardy in Canada?  Are Canadian governments and employers hostile to the labour movement?  Is there something wrong with Canadian labour relations?  Alternatively, are there other explanations for the rise in complaints to the ILO?  The purpose of this paper is to demonstrate that a variety of factors have contributed to the rising number of complaints directed against Canada at the ILO.  These include: (1) a basic divide between the Canadian approach to labour relations and the ILO’s approach; (2) the limited role of Canadian courts in the labour relations field; (3) Canada’s traditionally extensive involvement in the ILO; (4) the existence in Canada of sophisticated union leadership well-versed in the workings of the ILO; and (5) the Canadian labour movement’s determination to take advantage of international forums to influence the domestic political agenda.  Ultimately, the ILO has become increasingly important to Canada's labour movement over the past twenty years primarily because the Charter has been interpreted in a manner that excludes the protection of labour rights.  The Supreme Court of Canada's decision in the Alberta Reference has had an enduring impact on Canada's role within and before the ILO, as it has caused the Canadian labour movement to treat the ILO as an alternative forum to Canada's courts.  

In assessing the future role of the ILO in Canadian domestic labour law, the recent decision of the Supreme Court of Canada in Dunmore v. Ontario must be considered.
  There, the Court relies in part on the ILO’s freedom of association conventions to find that the exclusion of agricultural workers from Ontario’s labour legislation infringes the Charter.  Does Dunmore signal a new direction for freedom of association in Canada that is more consistent with the ILO's approach?  Will ILO conventions and principles begin to have greater significance in Canada's courts?

II)
The ILO: Background to the Complaint Process

In order to provide background to the later discussion concerning Canada’s recent experience at the ILO, the following is a general discussion of the ILO and the procedures respecting freedom of association complaints. 

i)
History and mandate of the ILO

The Treaty of Versailles created the ILO in 1919 at the end of the First World War.  The ILO Constitution became Part VIII of the Treaty of Versailles.  In 1944, during the twenty-sixth session of the General Conference of the ILO in Philadelphia, delegates adopted the “Declaration of Philadelphia”, which became annexed to the ILO Constitution and sets out the aims and purposes of the ILO
.  In 1946, the ILO became the first specialized agency of the United Nations.  Currently, the ILO has 175 Member States.

The mandate of the ILO is to promote social justice and internationally recognized human and labour rights.  The Declaration of Philadelphia sets out the fundamental principles on which the ILO is based, namely:

· labour is not a commodity;

· freedom of expression and association are essential to sustained progress;

· poverty anywhere constitutes a danger to prosperity everywhere;

· the war against want requires to be carried on with unrelenting vigour within each nation, and by continuous and concerted international effort in which the representatives of workers and employers, enjoying equal status with those of government, join with them in free discussion and democratic decision with a view to the promotion of the common welfare.

The ILO articulates international labour standards in the form of conventions and recommendations.  Conventions are international treaties subject to ratification by Member States, while Recommendations are non-binding guidelines for national policy and activity.  The ILO has adopted more than 180 conventions and 185 recommendations on a broad range of subjects, including: freedom of association, the right to organize, collective bargaining, abolition of forced labour, and equality of opportunity and treatment.  In addition, the ILO promotes the development of independent employers’ organizations, workers’ organizations and encourages state compliance by providing training and advisory services. 

ii)
Structure of the ILO

The ILO is committed to the principle of tripartite representation.  Government, employers and workers’ organizations serve together on ILO committees, Executive Council and in the General Assembly. 

Article 2 of the ILO Constitution sets out that the organization consists of: (i) a General Conference of representatives of the members; (ii) a Governing Body; and (iii) an International Labour Office controlled by the Governing Body. Each of these three bodies plays an important role in the operation and activities of the ILO.

(a)
The International Labour Conference

The International Labour Conference (the “Conference”) is the General Assembly of the ILO.  Two government delegates, an employer delegate and a worker delegate represent each Member State.  The Conference meets every June in Geneva, Switzerland, where the ILO is headquartered.

The functions of the Conference include: establishing and adopting international labour standards in the form of conventions and recommendation, acting as a forum for the discussion of labour and social issues, adopting the ILO budget, adopting guidelines for general ILO policy, and electing the Governing Body.

The Conference elects a President and three Vice-Presidents.  The Vice-Presidents must be drawn from all three groups of the tripartite structure.  The Conference regulates its own procedure.

(b)
The Governing Body

The Executive Council of the ILO, known as the Governing Body, is composed of 56 titular members (28 government, 14 employer and 14 worker).  Ten of the titular Government seats are permanently held by States of Chief Industrial Importance (Brazil, China, France, Germany, India, Italy, Japan, the Russian Federation, the United Kingdom, the United States), while the remainder are elected by the Conference every three years.  In addition to the titular members, there are 66 deputy members (28 government, 19 employer and 19 worker) of the Governing Body.

The Governing Body elects from its members a Chairperson and two Vice-Chairs.  The holders of these three positions must reflect the tripartite nature of the ILO.  The Governing Body regulates its own procedures.

The Governing Body meets three times a year in Geneva.  It makes decisions on ILO policy, establishes a draft Programme and Budget of the ILO for submission to the Conference, and elects the Director-General.

The Governing Body has six standing committees and can establish working groups to examine specific questions.  The Governing Body standing committees are:

· Committee on Freedom of Association 

· Programme, Financial and Administrative Committee

· Committee on Legal Issues and International Labour Standards

· Committee on Employment and Social Policy

· Committee on Sectoral and Technical Meetings and Related Issues

· Committee on Technical Co-operation

(c)
The International Labour Office
The International Labour Office (the “Office”) is the permanent secretariat of the ILO, and the focal point for the overall activities of the organization.  The Office operates under the scrutiny of the Governing Body and under the leadership of a Director-General, who is elected by the Governing Body for a five-year renewable term.  Between the Geneva Headquarters and the 40 field offices around the world, the Office employs 1,900 officials.  The Office acts as a research and documentation centre in addition to acting as a printing house for a broad range of reports, periodicals and studies.  Following investigation of complaints relating to the freedom of association, governments are often directed to use the resources of the Office to bring their laws into conformity with ILO principles.  

iii)
The general complaint process

Once a Member State ratifies an ILO Convention, other parties can represent and complain to the Governing Body alleging that the Member State has failed to implement or abide by that Convention.  Pursuant to Article 24 of the Constitution, employer or worker organizations can assert that any Member State, “…has failed to secure in any respect the effective observance within its jurisdiction of any Convention of which it is a party.”  

Under Article 26 of the Constitution, one Member State can file an allegation of non-compliance against another Member State.  The Article 26 complaint provision has been extended to all Conference delegates, including worker and employer representatives.  A tripartite Commission of Inquiry appointed by the Governing Body investigates the complaint and makes recommendations to the Governing Body.  The government concerned may either accept the recommendations or appeal the dispute to the International Court of Justice, whose decision is final.

iv)
Freedom of Association complaints

(a)
Fundamental Conventions

Eight of the ILO conventions have been identified as being fundamental to the rights of human beings at work.  Two of these fundamental conventions, Convention No. 87 and Convention No. 98 (the “Freedom of Association Conventions”, attached hereto as Appendix ‘B’) relate to the concept of freedom of association:

· Freedom of Association and Protection of the Right to Organize Convention, 1948 (No. 87)

· Right to Organize and Collective Bargaining Convention, 1949 (No. 98)

Member States, by virtue of their adherence to the ILO Constitution, are obligated to respect the principle of freedom of association articulated in the Freedom of Association Conventions.  The concept of freedom of association is so fundamental that complaints of non-compliance in relation to these Conventions can be brought against even non-ratifying Member States.

The ability to file complaints against a Member State in relation to a convention they have not ratified has practical consequences for Canada.  While Canada ratified Convention No. 87 in 1972, the Canadian Government has never ratified Convention No. 98.  Regardless of this fact, though, the ILO will entertain allegations that Canada has breached the guarantees of Convention No. 98 because the rights to organize and to bargain collectively are considered basic labour rights enshrined in the ILO Constitution.  Simply by being an ILO Member State, Canada has committed to uphold these minimum standards.

(b)
Special supervisory mechanisms for the Freedom of Association Conventions

Due to the special regard afforded the principles of freedom of association, ILO Member States decided in 1950-51 to establish special supervisory machinery for associational rights to promote their universal observance.  Two bodies were established: the Fact-Finding & Conciliation Commission (the “Commission”) and the Committee on Freedom of Association (the “CFA”).  The purpose of these procedures is to promote respect for the concept of freedom of association in law and in fact.

(1) Fact-Finding & Conciliation Commission

Established in 1950, the Fact-Finding & Conciliation Commission (the “Commission”) is composed of nine independent members who are appointed by the Governing Body.  The Commission operates in tripartite panels when considering a complaint.  The mandate of the Commission is to examine complaints involving infringement of trade union rights that are referred to it by the Governing Body.  If the complaint relates to a non-ratified convention, the consent of the Government involved is required for the referral to be made to the Commission.  This limitation led, in part, to the creation of the CFA in 1951.

(2) Committee on Freedom of Association

The CFA is a tripartite committee of the Governing Body that was established in 1951 to safeguard fundamental rights relating to freedom of association.  The CFA is composed of nine regular members representing in equal proportion government, employer groups and worker groups of the Governing Body.  The CFA meets three times a year and, to date, has considered more than 1800 cases.

Essentially, all complaints relating to freedom of association received by the ILO are referred to the CFA.  The CFA, in turn, decides whether the complaint is receivable, investigates the allegations made in the complaint, draws conclusions, and makes recommendations. The CFA reports directly to the Governing Body.

· Source of CFA complaints:

There are many steps in the consideration of a freedom of association complaint from the time it is first filed to the time it is reported to the Governing Body.  

Complaints regarding Member States of the ILO may be sent directly to the CFA, or be referred from other parts of the United Nations.  Article 24 “representations” against Member States may evolve into a full complaint which, if it alleges abridgement of the freedom to associate, will be referred to the CFA for consideration. 

· Filtering of CFA complaints

Complaints lodged with the ILO must be in writing, signed and supported by proof of allegations relating to specific infringements of freedom of association.  Vague or unsubstantiated complaints will not be considered.  Once these requirements of form are met, complaints must also meet two gate-keeping criteria in order to be considered further.  First, the complaint must be “receivable” meaning it was submitted by organizations of employers, workers or from governments.  An organization may be:

· A national organization directly interested in the matter;

· An international organization of Employers or Workers which has consultative status with the ILO (the International Organization of Employers, the International Confederation of Free Trade Unions, the World Confederation of Labour, etc.)

· Another international organization of Employers or Workers, where the allegations relate to matters directly affecting affiliated organizations

The CFA has full authority to decide whether an organization is an employers’ or workers’ organization within the meaning of the ILO Constitution, regardless of any national definition of the terms.  

The second gate-keeping hurdle for a complaint to meet is that the subject matter must be within the general competence of the CFA.  Questions concerning social security legislation, general requests to opine on the degree of legislative regulation in a particular state, or purely political questions lie outside the CFA’s competence and will not be pursued.  

A variety of factors that might be expected to operate as bars to the CFA considering the merits of a complaint do not so operate.  For example, the fact that a complaint concerns a proposed bill lacking the force of law does not in itself prevent the CFA from considering the bill’s compliance with freedom of association principles.  In fact, the CFA considers that the parties may be assisted by an opinion prior to the enactment of the bill in question.  CFA input could initiate consultation on amendments that would offer greater protection for freedom of association. 

Moreover, the CFA’s competence to examine complaints does not depend on the exhaustion of domestic legal procedures and remedies.  Where the subject matter of a complaint is before the domestic courts, the CFA may postpone its investigation for a reasonable time if the domestic court decision could provide additional information.  Such a postponement will be refused where the party whose rights have allegedly been infringed would be prejudiced by a delay.  In general, however, the CFA considers that, “…in view of its responsibilities, its competence to examine allegations is not subject to the exhaustion of national procedures”.

· Information gathering

The information gathering stage of the complaint procedure involves the CFA (or the Director-General on behalf of the CFA) contacting the complainant for further information to clarify or substantiate their allegations, and requesting a reply from the government on the merits of the allegations.  When Governments are uncooperative, the CFA resorts to increasingly coercive measures to attempt to obtain a substantive and detailed reply.  Strongly worded appeals to the relevant government may be published in the CFA/Governing Body reports or an ILO field office may contact the government directly to solicit a response.  

At any time during the complaint process, the CFA may obtain the consent of the nation concerned for a “Direct Contact Mission”. This involves an ILO representative travelling to the nation and investigating complaints or appraising the implementation of CFA recommendations.  The last Direct Contact Mission to Canada involved Sir John Wood visiting in September 1985 to investigate and report on four complaints against Canada.

In addition to soliciting further written submissions from the parties to an allegation, the CFA may also decide to hear one or more of the parties so as to obtain more complete information on the allegation.  The CFA exercises the discretion to determine when appropriate circumstances present themselves to hear oral submissions from parties.  This discretion has been exercised very rarely, and never in a complaint concerning Canada.

· Parties before the CFA

The government of the nation that is the subject of a complaint is the responding party before the CFA.  The ILO complaint procedures do not allow for the direct participation of other groups in addition to the complainant organization and the national government.  There is, for example, no procedure in place for groups to acquire intervener status.  This means that if a complaint is brought by a national organization of employees, then the equivalent national organization of employers (i.e. the Canadian Employers Council (the “CEC”) and other such groups) has no right to participate directly in the complaint.   

In March 2002, the CFA adopted the following process on a trial basis for securing submissions from parties affected by a complaint:

The Committee also examined the ways to securing, through the intermediary of the Government, information from all the parties affected by the allegations in appropriate cases. The Committee agreed to adopt on a trial basis a procedure which would allow seeking, as the case may be, the comments of all the parties affected, so that the Government may transmit to the Committee the most exhaustive reply possible. The practical application of this new rule of procedure should not result in a delay concerning the recourse to urgent appeals made to governments nor in the examination of cases.

As a result, for the time being, parties affected by a complaint are encouraged to provide comments and submissions to the CFA through the national government that is responding to a complaint.  This would allow national employer organizations, like the CEC, to participate in complaints brought by worker organizations – albeit through the relevant national government.

· CFA conclusions and recommendations

After reaching conclusions regarding a complaint, the CFA formulates recommendations to be approved by the Governing Body.  In reporting to the Governing Body, the CFA’s responses to complaints generally fall into three categories:

1. No further examination of the complaint is called for: 

· The issue is moot or the subject matter of the complaint, upon examination, is in accordance with the principles of freedom of association.

2. The complaint warrants further examination: 

· The Government should be invited to amend its laws or practices to accord with the principles of freedom of association.  

· If the state violated a ratified convention, follow-up communications are handled by the Committee of Experts on the Application of Conventions and Recommendations (“CEACR”), an independent group established by the Conference to assess State compliance with ILO standards.  

· If the State violated a Convention to which it is not a party, follow-up is conducted by the CFA.  The Government is periodically reminded of the matter and asked to supply information outlining the action taken on the CFA’s recommendations. 

3. The complaint should be referred to the Fact-Finding and Conciliation Commission: 

· The Commission is the highest instance of the special machinery in place for the protection of freedom of association. While the CFA is composed of members of the Governing Body, the Commission consists of independent persons appointed by the Governing Body.  

· Referral to the Commission only requires the consent of the Government concerned if the State has not ratified the Conventions on freedom of association.  

· The Commission has only considered six cases in its 52-year existence.

· A government displeased with the determinations of the Commission can appeal the matter to the International Court of Justice for final determination. 

v) Overview of procedure governing freedom of association complaints 

Attached as Schedule ‘A’ is a flowchart providing an overview of the process for freedom of association complaints before the CFA.

III)
Explaining the Increasing Number of Complaints Against Canada

Having set out the complaint procedure before the CFA, the recent proliferation of complaints against Canada at the ILO must now be considered.

It has certainly not escaped the attention of the CFA that a high number of freedom of association complaints have been brought against Canada, most of which have resulted in adverse findings.  In their 327th Report to the Governing Body, the CFA mentioned seven ongoing cases involving Canada.
  Given the flood of Canadian cases and the perceived lack of government responsiveness to CFA recommendations, the CFA Chairperson was asked to consult with the Canadian government during the annual Conference meeting in Geneva:

Taking into account the discussions which took place on several occasions on cases concerning Canada, the Committee requests its Chairperson to hold consultations with the Government delegation of Canada, during the 90th Session of the International Labour Conference in June 2002, to examine the general status of pending cases concerning federal and provincial jurisdictions, and to consider the various possibilities of technical assistance or other measures which, through dialogue, would allow finding ways of solving those difficulties that have been identified.

In its most recent report, the CFA reiterated that during the June 2002 Conference meeting, its Chairperson would be making contact with the Canadian government delegation.  Other governments with whom the CFA felt compelled to consult regarding multiple complaints, ongoing labour disputes, and lack of governmental co-operation in the complaint process were Chad and Morocco.
  Certainly the Canadian government would not equate the sophistication of the labour regime in Canada with that of Chad or Morocco yet, as matters currently stand, all three countries are viewed as requiring special attention from the CFA. 

The recent proliferation of CFA complaints involving Canada is striking and disturbing.  One possible explanation is the sheer number of Canadian jurisdictions involved in labour law – the federal government and the ten provinces each have their own labour systems.  Other nations like the United States, the United Kingdom, and Australia have a predominantly centralized labour relations system.  The Canadian system, arguably, creates the possibility of ten times as many complaints to the ILO.  While this may be true, it would not account entirely for the fact that there has been such a dramatic increase in complaints against Canada since 1982.  After all, the number of Canadian jurisdictions with labour law systems has not increased over the past twenty years.  Moreover, the number of complaints concerning the United States and the United Kingdom has remained relatively stable over time – the opposite of the trend that is evident for Canada. 

To understand the increasing number of complaints to the ILO concerning Canada during the period 1982-2002, one must begin by considering the substantial divide that exists between the ILO’s approaches to freedom of association in the labour context (i.e. union participation, collective bargaining, and the right to strike) and the views that have predominated within the Canadian labour tradition.   

i)
The Canadian approach: the Alberta Reference
In general, the ILO takes a fairly rigid view of the rights to form and join unions, engage in collective bargaining, and conduct strike action.  The ILO, through the CFA, considers freedom of association and the corresponding rights to bargain collectively and strike as fundamental human rights, to be limited only in exceptional, pressing circumstances and only for a temporary period.  Hence, with respect to the permissibility of limiting collective bargaining over wages, the CFA has stated,

[I]f, as part of its stabilization policy, a government considers that wage rates cannot be settled freely through collective bargaining, such a restriction should be imposed as an exceptional measure and only to the extent that is necessary, without exceeding a reasonable period…

The Canadian approach, on the other hand, is premised on the need to balance competing interests within existing political and administrative, as opposed to judicial, processes.  The distinction between the ILO approach and the Canadian approach was plainly evident in the decision of the Supreme Court of Canada in the Alberta Reference, supra.  There, the Court considered whether freedom of association under s. 2(d) of the Charter also guaranteed the rights to strike and bargain collectively.   The dissent, written by Chief Justice Dickson, concluded that these labour rights should be constitutionally protected through s. 2(d).  In reaching this conclusion, Dickson relied extensively on Canada’s international obligations, particularly under Convention No. 87 as interpreted by the CFA.  Dickson wrote that,

The general principle to emerge from interpretations of Convention No. 87…is that freedom to form and organize unions, even in the public sector, must include freedom to pursue the essential activities of unions, such as collective bargaining and strikes, subject to reasonable limits.

Dickson continued,

The most salient feature of the human rights documents discussed above in the context of this case is the close relationship in each of them between the concept of freedom of association and the organization and activities of labour unions.  As a party to these human rights documents, Canada is cognizant of the importance of freedom of association to trade unionism, and has undertaken as a binding international obligation to protect to some extent the associational freedoms of workers within Canada.

Dickson thus viewed the ILO’s approach to freedom of association as directly relevant to the interpretation of s. 2(d) of the Charter.  Arguably, had his reasons commanded a majority in the Court, then the ILO approach would have been imported into, and constitutionalized within, Canadian law.

However, the majority of the Court took quite a different view of freedom of association and labour rights.  Justice LeDain, writing for himself and three others, offered brief reasons in which he stated that the rights to bargain collectively and to strike,

…are not fundamental rights or freedoms.  They are the creation of legislation, involving a balancing of competing interests in a field which has been recognized by the courts as requiring specialized expertise.

LeDain added that constitutionalizing labour rights would be inconsistent with the principle of judicial restraint in reviewing labour relations matters that are more properly dealt with by the Legislature.

Justice McIntyre, writing only for himself and concurring in the result reached by LeDain, went into considerably greater detail on what he termed, “…a sound reason grounded in social policy against” the constitutionalization of labour rights such as the rights to bargain collectively and to strike.
  In his view, labour law is an “extremely sensitive subject” amounting to a “political and economic compromise” between two powerful forces – organized labour and employers.  The role of Canada’s legislatures has traditionally been to maintain a balance between these two forces in the public interest.  Achieving this balance is an “inherently dynamic and unstable” process.
  If one or two aspects of the overall labour system were frozen in place through constitutionalization, according to McIntyre, then the ability of legislators to maintain a balance in labour relations would be undermined:

To intervene in that dynamic process at this early stage of Charter development by implying constitutional protection for a right to strike would, in my view, give to one of the contending forces an economic weapon removed from and made immune, subject to s. 1, to legislative control which could go far towards freezing the development of labour relations and curtailing that process of evolution necessary to meet the changing circumstances of a modern society in a modern world.

McIntyre added that the Canadian experience suggests that the courts, as a general rule, are not the best arbiters of labour disputes.  This is because problems in labour relations are not purely legal in nature, but instead raise political, social, and economic questions.  Complex labour issues are therefore better considered within existing legislative and administrative processes, as opposed to the judicial system.  Hence, “…the courts should refrain from intrusion into the field of legislation.  That is the function of the freely elected Legislatures and Parliament.”

Underlying the majority position of the Supreme Court of Canada in the Alberta Reference was the view that labour relations issues are better resolved pursuant to existing administrative and political processes, and should not be constitutionalized and thereby placed in the hands of the judiciary.  In fact, this approach is not only consistent with the Canadian labour relations tradition, but has even deeper roots – it finds its rationale in the legal abstentionist foundations common to all the modern Anglo-American labour systems.
   These systems all fundamentally resist involving the judiciary in refereeing labour-management conflict.  Moreover, the Anglo-American approach does not view collective bargaining and strikes as fundamental human rights, or even predominant social values, within a system of labour law.  Rather, collective bargaining and strikes are simply two aspects of a multi-faceted and complex system.  Other aspects include certification, exclusive representation, mediation, conciliation, arbitration, lock-outs, the duty to bargain in good faith, and the duty of fair representation.  The point is that labour law systems in Anglo-American jurisdictions do not exist simply to preserve and promote worker interests; they exist to serve the public interest by ensuring the maintenance of a balance between organized labour and employers.

ii)
The divide between the Canadian approach and the ILO approach

The continued existence of a divide between Canada and the ILO on freedom of association may seem odd, given that Canada has ratified Convention No. 87 (on freedom of association), and is required to respect Convention No. 98 (on freedom of association and collective bargaining) as a condition of its membership in the ILO.
  Of course, these Conventions are not directly justiciable before the Canadian courts.  Nevertheless, the Preamble to the Canada Labour Code itself recognizes Canada’s commitment to the ILO, freedom of association, and – specifically – Convention No. 87.
  Where the ILO and the Canadian approaches part company is on the issue of the extent to which the state may limit union participation, collective bargaining, and strike activity.  The Canadian approach is more tolerant of state-imposed limits precisely because those limits arise out of a democratic process, and are advanced in the public interest and not overtly to undermine labour or promote management.  In general, developed, democratic nations with strong labour movements and protective employment standards (i.e. a group of nations that certainly includes Canada) can better afford state limits on association, collective bargaining, and industrial action.  Nations with totalitarian governments and/or emerging economies, on the other hand, may be considerably more susceptible to state abuses motivated purely by anti-labour objectives.  The ILO’s approach to freedom of association has to apply to each one of the organization’s 175 member nations, from liberal democracies to authoritarian regimes.  This in part may explain the strict approach taken by the ILO to freedom of association, its low tolerance for state-imposed limits on union participation, collective bargaining and strikes, and its seeming reluctance to accept that organized labour may engage in activities that justify state-imposed limitations on freedom of association in the public interest.

Canadian governments have thus found themselves on the losing end of complaints to the ILO respecting actions that are not inconsistent with the traditional Canadian approach.  For example, in Case No. 1451 (1988) and again in Case No. 1985 (1998), the Canadian government was found to have violated freedom of association in legislating striking postal employees back to work and imposing binding arbitration.  The CFA’s view has consistently been that back to work legislation is only justified in the case of essential services where the life, health or personal safety of the population is put at risk by the strike action.  Even in such a case, the CFA has stipulated that any legislation must be framed narrowly to interfere as little as possible with the right to strike.  Hence, the CFA found in both Cases that the work performed by postal employees was not in the nature of essential services, that Convention No. 87 was breached by back to work legislation, and that Parliament should refrain from taking similar action in the future.  Notably, in Case No. 1451, the Canadian government had argued that back to work legislation was justified in the public interest, and that Canadian domestic law had not been violated by the legislation since the Supreme Court of Canada had found that freedom of association under the Charter did not guarantee to unions the right to bargain collectively and to strike.  The CFA responded that the ILO is a different forum from the Supreme Court of Canada, and would not be bound by any determinations by the Court on freedom of association issues.  According to the CFA, its mandate is to determine whether complaints substantiate a violation of the principles enshrined in the ILO’s conventions, and not those found in domestic Canadian law.   

The results in Case No. 1451 and Case No. 1985 underscore the divide that exists between the Canadian and ILO approaches to freedom of association.  In the Canadian context, back to work legislation and state-imposed binding arbitration do not have the hallmarks of an infringement of fundamental human rights.  Where two powerful parties are engaging in a protracted labour dispute, and in the process are causing harm to the economy and inconvenience to the public, state intervention to settle the dispute is not in conflict with the principle that the state may act in the public interest so long as a balance between labour and management is maintained.  The flexibility of Canadian governments to engage in such intervention is, presumably, exactly what the Supreme Court of Canada sought to preserve by rejecting the constitutionalization of labour rights in the Alberta Reference.

An important explanation, then, for the increasing number of complaints against Canada at the ILO is the divide that continues to exist between the Canadian approach to freedom of association, and the approach of the ILO.  With Canadian labour relations remaining a matter primarily for existing political and administrative processes, there has been a lack of effective judicial remedies for perceived violations of freedom of association, and in particular the rights to bargain collectively and to strike.  Moreover, appeals to the ILO by the Canadian labour movement stand a good chance of success.
   With the CFA adopting a restrictive view of the state’s ability to limit union participation, collective bargaining and strike activity, and with domestic courts abdicating much of the labour law field to legislators and administrators, it is hardly surprising to see a flurry of complaints to the ILO from Canadian labour.  These complaints serve two purposes.  First, positive results provide comfort and vindication to organized labour.  Second, and perhaps more importantly, an adverse finding against Canada at the ILO may be valuable in supporting organized labour’s domestic agenda.   In fact, in several cases, complaints to the ILO have been brought prior to, or commensurate with, claims in domestic courts.  Recent examples
 include: 

(1) a 1993 complaint by the Canadian Association of Smelter and Allied Workers (“CASAW”) raising labour relations issues at Royal Oak Mines in Yellowknife, Northwest Territories; this complaint was brought at the same time that the CASAW was involved in proceedings that ultimately went to the Supreme Court of Canada in 1996
; 

(2) a 1996 complaint by the Canadian Labour Congress raising, inter alia, the exclusion of agricultural workers from Ontario’s labour relations statute;  a case raising similar issues (Dunmore) was litigated to the Supreme Court of Canada in 2001
; and

(3) a 1998 complaint by the Canadian Labour Congress and the Ontario Secondary School Teachers’ Federation concerning the exclusion of principals and vice-principals from collective bargaining in the education sector; a case raising similar issues was litigated to the Ontario Court of Appeal in 2000.

Importantly, as noted above, the ILO does not require exhaustion of domestic remedies as a precondition to a complaint alleging violation of the Freedom of Association Conventions.  On the contrary, the CFA has opined that its findings and recommendations respecting international principles of freedom of association may be helpful to domestic tribunals.
   From a strategic perspective, this means that a complaint may be brought to the ILO in the hope of achieving a favourable result, which can then be advanced domestically.

On this point, it is interesting to consider the view expressed in 1995 by Professor Ronald McCallum.  In comparing the impact of the ILO on Australia and Canada, he made the following comments:

…the Charter has become the repository of Canada’s rights and freedoms.  Over the last dozen years, the Supreme Court has grappled with the scope and breadth of these freedoms, and, as has been seen, the labour movement has been caught up in this litigation.  This focus on the Court has meant that there has been less need for Canadians to look to international instruments for guidance on human rights.  The Court, in the context of Charter litigation, has examined many international instruments as aids to its own interpretive work.  I venture to think, however, that in the present Charter climate, Canadians will have little time or energy to devote to the ILO, its conventions and recommendations.
 [emphasis added]

Professor McCallum’s prediction would appear to be off the mark insofar as it relates to the Canadian labour movement.  The facts suggest that the Canadian labour movement has taken an aggressive approach in bringing complaints to the ILO.  There is no reason to believe that this approach will be abandoned any time soon.

iii)
Other contributing factors

There are other important factors that help to explain the increasing number of complaints to the ILO respecting Canada during the period 1982-2002.  First, one must consider Canada’s long-standing involvement in the ILO.  Canada was a founding member of the ILO, has strongly supported the aims of the ILO,
 and has traditionally played a significant role in the ILO.  For example, Montreal was home to the ILO during the Second World War, and Canada has chaired the “Industrialized Market Economy Countries” group within the ILO since 1975. Many Canadians have taken prominent leadership roles within the ILO, including four who served as Chair of the ILO’s Governing Body: Arthur Brown, George Haythorne, John Mainwaring, and Joe Morris.
  Canada’s support for, and involvement in, the ILO has ensured that the ILO is an institution of some authority in Canada.  The reality is that Canadian governments and employers probably value the ILO more for its contributions to the development of other nations' labour laws, than for its pronouncements about Canadian violations of freedom of association. Nevertheless, the fact that Canada continues to participate fully before the CFA despite a stream of adverse findings demonstrates at the very least that the ILO is perceived as having some legitimacy with respect to Canada’s domestic labour relations law.

Second, Canada has a very sophisticated labour movement, which is well-funded and politically savvy.  The Canadian labour movement has traditionally been very active at the ILO, presumably perceiving considerable advantages to advancing its agenda on the international stage.  Joe Morris, for example, was the first non-government representative to be elected to the ILO’s Governing Body.  Jean Claude Parrot has sat on the Governing Body since 1993, and is Vice-President of the Committee on Legal Issues and International Labour Standards.  Other Canadian union leaders, such as Shirley Carr and Jean Marchand, have also played key roles in the ILO.  The Canadian labour movement looks to the ILO as a body through which to pursue improved labour conditions, and to challenge Canadian governments and employers.
  This is surely aided by the fact that freedom of expression may be exercised on the international stage against Canadian governments and employers without fear of retaliation – a situation that is not true of all member states of the ILO.

Third, labour law has become highly politicized in Canada.  In the past twenty years, labour law has become a central focus of the political process as successive governments have sought to make their political mark on the back of labour legislation.  Ontario and British Columbia, two of the most important Canadian jurisdictions, have both experienced recent swings between socialist and more conservative governments.  New administrations have implemented labour law reforms to promote “flexibility” and “industrial democracy”, in some cases have reversed previous pro-labour initiatives, and have implemented broad-based reforms in the health care, education and social assistance systems that have disrupted labour relations. Ontario has thus been the target of seven complaints to the ILO alleging violations of freedom of association in the past six years.
  Of these, four have been brought by teachers’ unions who oppose the Ontario Government’s education reforms.  The chronic education disputes in Ontario since 1996 bear little resemblance to typical employer-union conflicts over working terms and conditions.  Instead, the disputes involve broad matters of education policy with implications for wages, working time, and working conditions.  Before the ILO, the teachers’ unions have argued that their freedom of association is being violated by unilaterally-imposed reforms, while the Ontario government has responded that matters of education policy can properly be excluded from collective bargaining.  The CFA has reached conclusions highly favourable to the teachers’ unions, finding first that matters of education policy impacting on working terms and conditions must be the subject of free collective bargaining, and second, that policy issues properly outside the scope of collective bargaining should still be the subject of “full consultation” with the teachers’ unions.
  Such conclusions are obviously a victory for the labour movement in its opposition to Ontario’s education reforms.  

As noted in Part II above, the CFA may refuse to entertain freedom of association complaints that raise purely political issues.  Nevertheless, the door now appears open for the labour movement to treat the ILO as a forum in which to pursue campaigns of political opposition, and to appeal domestic political setbacks.  Already, this phenomenon has emerged with respect to British Columbia; since the defeat of the pro-labour New Democratic Party Government in 2000, there have been two complaints brought against reforms implemented by the new centre-right Government.

IV)
The Importance of the ILO in Canadian Domestic Law After Dunmore
The recent decision of the Supreme Court of Canada in Dunmore may signal a new willingness on the part of domestic courts to give effect to freedom of association principles emanating from the CFA.  In Dunmore, the Court considered whether the exclusion of agricultural workers from the Ontario Labour Relations Act constituted a violation of freedom of association.  In light of the Alberta Reference and later cases, it was clear that no Canadian worker could assert a constitutional right to belong to a worker organization certified as a union, to participate in collective bargaining, or to engage in strike activity.  The Court had repeatedly indicated its determination to leave labour relations matters to the legislatures.  On this basis, one would have expected the Court to find that the exclusion of a particular group of workers from a labour relations statute is a policy matter and not a constitutional issue.  However, a seven-judge majority of the Court held otherwise, finding that the exclusion of agricultural workers constitutes an unjustifiable infringement of freedom of association guaranteed by s. 2(d) of the Charter.  The Court ordered Ontario to enact positive freedom of association protection for agricultural workers.

Justice Bastarache, writing for the majority, placed considerable reliance on Canada’s international obligations to protect freedom of association to support his view that an underinclusion in labour relations legislation violates s. 2(d) of the Charter.  It is worthwhile to quote his reasons in detail:

The notion that underinclusion can infringe freedom of association is not only implied by Canadian Charter jurisprudence, but is also consistent with international human rights law.  Article 2 of Convention (No. 87) concerning freedom of association and protection of the right to organize, 67 U.N.T.S. 17, provides that "[w]orkers and employers, without distinction whatsoever, shall have the right to establish and … to join the organisations of their own choosing" (emphasis added), and that only members of the armed forces and the police may be excluded (Article 9).  In addition, Article 10 of Convention No. 87 defines an "organisation" as "any organisation of workers or of employers for furthering and defending the interests of workers or of employers".  Canada ratified Convention No. 87 in 1972.  The Convention's broadly worded provisions confirm precisely what I have discussed above, which is that discriminatory treatment implicates not only an excluded group's dignity interest, but also its basic freedom of association.  This is further confirmed by the fact that Article 2 operates not only on the basis of sex, race, nationality and other traditional grounds of discrimination, but on the basis of any distinction, including occupational status.  Nowhere is this clearer than in Article 1 of Convention (No. 11) concerning the rights of association and combination of agricultural workers, 38 U.N.T.S. 153, which obliges ratifying member states to secure to "all those engaged in agriculture" the same rights of association as to industrial workers; the convention makes no distinction as to the type of agricultural work performed.  Although provincial jurisdiction has prevented Canada from ratifying Convention No. 11, together these conventions provide a normative foundation for prohibiting any form of discrimination in the protection of trade union freedoms.  This foundation is fortified by Convention (No. 141) concerning Organisations of Rural Workers and Their Role in Economic and Social Development (1975), 58 Int'l Lab. Off. 28, which extends, under Article 2, the freedom to organize to "any person engaged in agriculture, handicrafts or a related occupation in a rural area whether as a wage earner or, … as a tenant, sharecropper or small owner-occupier".
 [emphasis added]
It is particularly noteworthy that Bastarache considered even ILO conventions not ratified by Canada as providing a “normative foundation” with respect to trade union rights.

It is also important to recall that the issues raised in the Dunmore case had been the subject of a successful complaint to the ILO in Case No. 1900 (1996).  The CFA concluded that the exclusion of agricultural workers from Ontario’s labour legislation constituted a violation of the Freedom of Association Conventions.  Although the conclusions of the CFA are mentioned only briefly by Bastarache,
 the Court was fully aware of the proceedings before the CFA, and the results of those proceedings, through submissions from the parties and interveners.  It is difficult to imagine that the Court was not influenced by the earlier conclusions of the CFA, particularly since the Court relied upon Convention No. 87 (and other unratified ILO conventions specifically concerning agricultural workers) to reach its own conclusions.

Some in the Canadian labour movement have suggested that the Dunmore decision marks a turning point in Canadian labour relations,
 and that the Conventions and principles of the ILO will have increasing importance in defining the meaning of freedom of association under s. 2(d) of the Charter.  Given this, labour groups could conceivably increase their complaint activity before the CFA, hoping for favourable rulings to bring home to Canada to influence the development of domestic law.

The Supreme Court of Canada is probably still a long way from overruling the Alberta Reference and the line of cases under it.  The extent to which Dunmore departs from the foundational principles of the Alberta Reference remains to be seen.  While the labour movement is urging a broad interpretation of Dunmore, the scope of the Court’s holding should probably be viewed much more narrowly.  The Court directed Ontario to provide statutory protection to individual agricultural employees that would recognize:

· The freedom to organize (i.e. freedom to join an organization)
· The freedom to assemble
· The freedom to participate in the lawful activities of associations
· The freedom to make representations to employers
· The right to be free from interference, coercion and discrimination in the exercise of the above freedoms.
Of particular significance, however, is the fact that the Court did not require the Ontario government to extend a full collective bargaining regime to agricultural workers.  Bastarache J. stated:

In choosing the above remedy, I neither require nor forbid the inclusion of agricultural workers in a full collective bargaining regime, whether it be the Labour Relations Act or a special regime applicable only to agricultural workers such as the ALRA. For example, the question of whether agricultural workers have the right to strike is one better left to the legislature, especially given that this right was withheld in the ALRA (s. 10). 

The Court’s decision in Dunmore is aimed at protecting the constitutional freedom of the individual worker as opposed to the collective, institutional rights of trade unions to act as bargaining agents.  The decision requires statutory protection of an individual’s freedom to associate and to participate in an association’s activities.  It does not require the Ontario government to provide for the certification of unions or collective bargaining procedures nor does it require statutory protection of the right to strike.  For this reason, the sweeping statement that the Supreme Court of Canada’s decision in Dunmore “grants unions Charter rights”
 is, at best, premature.

In the post-Dunmore era, the development of the Court’s jurisprudence on s. 2(d) of the Charter may proceed along two distinct paths.  Down one path lies an expansion of the Dunmore ruling toward the broad guarantees embodied in the ILO Freedom of Association Conventions.  Along the second path lies confirmation of the principles set out in the Alberta Reference, with the Dunmore decision viewed as a limited, principled expansion of individual rights rather than a sweeping recognition of collective, institutional union rights.   At this early stage, it is not yet possible to predict with certainty which path Canadian courts will follow.  One can predict, however, that the future role of the ILO in Canadian domestic labour law will be the subject of vigorous debate.
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